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GENERAL OVERVIEW… 

Louisiana Commandeering Orders and Resolutions 
 

• Levee districts in Louisiana often use commandeering orders and 

resolutions to convey temporary (or permanent) easements over property.   

• The right to issue commandeering orders by a Parish President in 

Louisiana has its origin in the “Louisiana Homeland Security and 

Emergency Assistance and Disaster Act” which provides that a Parish 

President can declare a local disaster or emergency on a finding of a 

threat of danger.   

• The levee district is given a right to either permanently or temporarily enter 

or occupy the landowner’s property and/or a right of way and passage, 

depending on the nature of the emergency.     

• In a recent string of appropriation cases, however, levee districts have 

taken more than just a temporary easement over the land.   

• Under the premise that the levee district is “repairing and maintaining the 

levee system”, the levee districts have also taken fee simple1 ownership 

over the dirt on the property.  La. R.S. 38:301, et seq.  

                                                
1  “Fee simple” is a common-law term corresponding to what in civil law is referred to as 
“perfect title,” and means an estate limited to a man and his heirs absolutely. La. C.C. arts. 490, 
491; see also Wilson v. Aetna Ins. Co., 161 So. 650 (La. App. 2 Cir. 1935).  In Louisiana, “Perfect 
ownership” or “perfect title” gives the owner the right to use, to enjoy, and to dispose of his 
property in the most unlimited manner.  La. C.C. arts. 491.   
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• In some instances, although the levee district claims to only be taking a 

“temporary easement,” the result of the easement is much more 

permanent in nature, such that ownership of the appropriated parcel will 

never be returned to the landowner.   

• In endeavouring to award just compensation for these temporary 

easements, recently, Louisiana courts have looked to the market value of 

the mineral being extracted from that property and the amount of 

compensation, per cubic yard, that other similarly situation landowners 

have received.   

• Each Levee District in Louisiana has their own specific statute regarding 

the power to take, but in general, La. R.S. 38:301 governs takings for most 

levee districts.  It states in pertinent part:  

• A(1) The levee boards and levee and drainage boards of this state 
may construct and maintain levees, drainage, and levee drainage, 
and do all other things incidental thereto. 

 
• C(1)(a) All lands, exclusive of batture, and improvements hereafter 

actually taken, used, damaged, or destroyed for levee or levee 
drainage purposes shall be paid for at fair market value to the full 
extent of the loss. 

• C(1)(h) The measure of compensation for lands and improvements 
taken or destroyed for levee and levee drainage purposes by way 
of a permanent levee servitude shall be the fair market value of the 
property taken or destroyed before the proposed use of the 
property or construction of the levee facilities, without allowing any 
change in value caused by the construction of the levee facilities. 
The measure of damages, if any, to the remaining property of the 
owner by reason of the use or destruction of a portion of the 
property is determined on a basis of immediately before and 
immediately after the use or destruction of the property for levee 
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drainage construction, taking into consideration the effects of the 
completion of the project in the manner proposed or planned. 

• (i) The compensation for a permanent levee servitude defined 
herein shall apply to all lands, exclusive of batture, and 
improvements appropriated, taken, used, damaged, or destroyed 
for levee purposes after the effective date of this Act. 

Borgnemouth Realty Co. v. Parish of St. Bernard, Lake Borgne 
Levee Dist., 141 So. 3d 891 (La. App. 4 Cir. 5/21/14) 

• In Borgnemouth Realty Co. v. Parish of St. Bernard, Lake Borgne Levee 

Dist., 141 So. 3d 891 (La. App. 4 Cir. 5/21/14), the landowner brought an 

action against the Parish and the levee district seeking compensation for 

soil and clay taken from its property pursuant to a temporary easement to 

rebuild and improve levees.   

• Borgnemouth Realty Company, was the owner of immovable property 

situated in St. Bernard Parish.  As a result of storm damage caused to the 

levee adjoining the Mississippi River Gulf Outlet (MRGO), by executive 

order the Parish President commandeered the temporary use of private 

property, including Borgnemouth’s.   

• The Levee District’s stated purpose was to obtain borrow material and to 

gain access for the repair and rehabilitation of the levees in the parish.   

• The executive order specified that the Parish was not taking full ownership 

of the land, and was only acquiring a temporary “easement to clear, 

borrow, excavate and remove soil, dirt and other materials from said 

immovable property.”   
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• Shortly after the order was executed, excavations began and the levee 

district removed approximately 196,808 cubic yards of soil and clay from 

the Borgnemouth’s property.   

• The Levee District argued that it owed no compensation for the taking 

because it had a prior servitude over the property, and this servitude 

granted it the right to excavate dirt.   

• However, the trial and appellate courts both found that, as a matter of law, 

the real rights acquired by the Levee District through its temporary 

easement did not include or extend to the right to excavate or remove soil 

and clay from the property.   

• Furthermore, there was no factual basis to support the Levee District’s 

argument that the right to the minerals was necessary for the use of the 

rights obtained by the appropriation order.  

• Thus, because the levee district actually acquired dirt on the Borgnemouth 

property, just compensation was owed for this dirt on a per cubic yard 

basis.  Id.   

National Food & Beverage Co., Inc v. United States, 
105 Fed. Cl. 679 (Fed. Cl. 2012) 

 
• In another similar case, National Food & Beverage Co., Inc v. United 

States, 105 Fed. Cl. 679 (Fed. Cl. 2012), the Court found that the plaintiff 

had a compensable property interest in the clay underlying its property 

and awarded damages on a per cubic yard basis, over and above what 

the government determined was due for the temporary use of the surface 

rights to the land.   
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• In National Food, the landowner filed an inverse condemnation action 

against the United States Corps of Engineers arising from the 

government’s removal of 383,000 cubic yards of clay from the landowner’s 

property to repair levees damaged by Hurricane Katrina.   

• The central issue in National Food was whether, pursuant to the 

temporary easement, the Corps of Engineers had a right to also acquire 

the plaintiff’s clay.   

• Plaintiff argued that the temporary easement did not grant such a right, 

and thus, it had a compensable property interest in both the land and the 

clay.   

• Specifically, the Court acknowledged that courts are often reluctant to 

calculate the value of a mineral deposit by “estimating the number of tons 

in place and then multiplying the tonnage by a unit price per ton.”  Id., 

citing to, United States v. 91.90 Acres of Land, 586 F.2d 79, 87 (8th Cir. 

1978).   

• Nevertheless, the court held that an exception to this declination to rely on 

volumetric measurement “occurs where the mineral deposit itself is the 

property being condemned.”  4 Nichols on Eminent Domain 13.14; see 

also, United States v. 22.80 Acres of Land More or Less, 839 F.2d 1362 

(9thCir. 1988) (approving a cubic-yard basis of compensation where “the 

government is taking the [material] itself, [and] not the overlying parcel of 

land.”).   
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• Simply, the Court in National Food was clear that, if the levee district 

intended to take possession of the clay and dirt on plaintiff’s property 

pursuant to its temporary easement—which it most certainly did—it would 

have to compensate the landowners as such.  Id.   

United States v. 22.80 Acres of Land More or Less, 
839 F.2d 1362 (9th Cir. 1988) 

 
• In rendering its judgment, the National Food court relied upon the decision 

in United States v. 22.80 Acres of Land More or Less, supra, which 

provides instructive insight into the methods courts should use to 

determine the value of a temporary easement.  839 F. 2d 1362 (9th Cir. 

1988).  

• Quoting United States v. Cors, the court noted that in interpreting the 

constitutional requirements of the Takings Clause, U.S. Const. Amend. V, 

the Supreme Court “has been careful not to reduce the concept of just 

compensation to a formula.”  United States v. Cors, 337 U.S. 325, 33 

(1949).  The court also cited United States v. Miller, 317 U.S. 369, 373-74 

(1943), which stated:  

 It is conceivable that an owner’s indemnity should be 
measured in various ways depending upon the 
circumstances of each case and that no general formula 
should be used for the purpose.   

 
• In determining what fair market value constitutes just compensation, 

“courts have had to adopt working rules in order to do substantial justice in 

eminent domain proceedings.”  Id. at 375.  Thus, in all of the above-cited 

cases, in determining the value of a temporary easement, there is no 
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particular formula or method that that exists.  Rather, the goal is to ensure 

that the landowners are restored to the same pecuniary position they 

would have occupied had the property not been taken.  United States v. 

100 Acres of Land, 468 F.2d 1261, 1265 (9th Cir. 1972).   


