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Background 

 

A big part of the EPA's Clean Power Program is an effort to reduce CO2 emissions from old 

coal-fired power plants. Electricity generation produces about one-third of U.S. greenhouse gas 

emissions, according to EPA—the largest single source of such emissions. The vast bulk of those 

emissions come from coal-fired power plants, some of which are superannuated dinosaurs, 

patched together with minimal emission controls for major pollutants, and zero for CO2. 

 

The legislative basis of the Clean Power Program is a single, previously little-known, provision 

of the Clean Air Act—111(d). It is a problematic provision. No one can even say what the 

language of the provision is because there are several possibilities. It may be X (reflecting the 

House amendment of specific language). It may be Y (reflecting the Senate amendment of the 

same language). Or it may be both X and Y (i.e., they could be reconciled). Or it may even be 

neither X or Y (i.e., they may cancel each other out). Even if the valid language of section 111(d) 

could be identified, that language contains other troublesome ambiguities. 

 

EPA made its own interpretation and issued a big rule under this little provision, requiring a 

complex panoply of State controls and alternatives to coal generation. 

 

More than two dozen States, the U.S. Chamber of Commerce, coal companies and some electric 

utilities have challenged the rule, alleging that the EPA overreached its authority. A panel of 

judges on the D.C. Circuit is the next step. 

 

The EnergyWire journal claims that the EPA rule "has become the most aggressively litigated 

environmental regulation in U.S. history." And to top it all off, the Supreme Court last week 

issued an unprecedented stay, even before the D.C. Circuit has heard argument.  

 

My Expertise 

 

Although I retired in 2009, I worked for nearly 40 years in the Office of the Legislative Counsel 

of the House of Representatives and for 12 years headed the office. This office is charged with 

writing Federal legislation for the Members and committees of the House. 

 

In this office, attorneys specialize in various areas. One of my specialties was environmental 

legislation, including the Clean Air Act, Safe Drinking Water Act, Solid Waste Disposal Act 

(known wrongly as RCRA), Superfund, and the utterly ineffective (in my opinion) Toxic 

Substances Control Act. 

 

My experience confirmed that our national legislature is not working well--hardly a secret to 

anyone. The approval rating for Congress is now in single digits. Unfortunately, this dysfunction 
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is reflected in flawed products. How that is handled by courts and agencies will continue to be a 

big challenge for those branches of government.  

 

The Legislative Factory 

 

You can make an analogy between a factory, say manufacturing cars, and the U.S. Congress 

churning out laws. During my career in the legislative factory, I bolted together sentences, 

paragraphs, clauses, subclauses, sections, subtitles, parts, provisions, provisos, titles and every 

other imaginable kind of legislative component. Sadly, the final product was sometimes badly 

defective. 

 

If you have a faulty provision, it's like driving a car with airbags that might blow up at the wrong 

time. And that's what we have with section 111(d).  With a faulty air bag, you can have a recall 

and fix the problem, or get the airbag disabled. It's not that simple with faulty legislation. 

 

Courts Avert Their Eyes 

 

When the broken machine reaches the judicial repair shop, it must be either fixed or 

junked. Courts seldom look at how Congress actually works. It's not their business, they think, to 

consider the process of manufacturing laws. Apart from remarks by Tony Scalia, Supreme Court 

justices avert their eyes. 

 

So, to decide what to do, the courts refer to external sources to determine the intent or plan 

envisioned--or they pick an arrow or two from their quiver of interpretive "canons" and 

presumptions. One handy arrow is the Chevron doctrine. (More about that later.) By picking and 

choosing among these, courts can ignore the dysfunctional legislation factory. 

 

You cannot really blame the judges for not wanting to look too closely into the legislative 

process. It is not pretty. In fact, Congress is often referred to as a "sausage factory."   

 

Causes of "Imperfect" Legislative Language  

 

The causes of defective Federal legislation, such as section 111(d) of the Clean Air Act or the 

famous glitch in the Affordable Care Act that almost brought that law to its knees, are 

numerous.  

 

1. Confusion on the battlefield. During a battle a peace treaty is sometimes patched together in 

the middle of the night with both armies exhausted and dispirited. Legislation also is written 

(basically scotch-taped together) hastily by sleep-deprived soldiers who are often not fully 

informed by the generals of what the terms of the treaty are. 

 

2. Lack of time. In these big battles in the legislature, the struggle to end disagreement continues 

until there is virtually no time left before Congress adjourns. To get maximum leverage, each 

faction pushes the other side(s) to the brink of exhaustion and desperation.  
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3. Sleep deprivation. If agreement is reached, it is often at the last possible moment. As a result, 

hundreds, even thousands, of pages of complex language are assembled overnight by sleep-

deprived lawyers in the House or Senate Legislative Counsel offices. In the case of the Clean Air 

Act amendments of 1990, which contain the curious amendments to 111(d), one of the sleep-

deprived minions was....me. 

 

Sleep deprivation, by the way, is a huge factor. When Congressional staff are awake for 60 or 70 

continuous hours, how well do you think they are doing at the job of catching mistakes?  There is 

no scarcity of studies about this. (See the Appendix to this paper.) 

 

4. Size and complexity. In the modern Federal legislature, almost everything is assembled in 

huge bills, sometimes thousands of pages. Small bills cannot pass—unless they are naming a 

post office or recognizing the Cub Scouts. The broken legislative process no longer has room for 

anything but the nuclear weapons of legislation. The 2016 omnibus budget bill (H.R.  2029) is 

2,009 pages. Even the recent transportation infrastructure bill (H.R. 22) was 1,300 pages. 

 

Many people are involved in writing different parts of a big bill. Often, no one reads the whole 

thing before enactment, much less attempts to reconcile conflicting provisions or correct errors. 

Even after enactment, almost no one reads these huge bills. Justice Scalia said that he could not 

imagine actually reading such a large bill as the ACA (just under 1,000 pages). One can presume 

that also means not making his law clerks read it. 

 

5. Making deals. Amazingly, it is not impossible to pass legislation without agreement. One 

curious method of doing this, for example when there are conflicting ideas in a Senate bill and in 

a House bill, is to put in both and let the agencies and courts figure out which side won the battle. 

Another tried-and-true technique is to obfuscate the language to the degree that both sides can 

claim victory and have a chance of winning later in court. 

 

6. Politics. Members of Congress are politicians first and legislators only by necessity. If a 

provision in a bill defies common sense and logic, that is not necessarily seen as a problem. 

However if that provision endangers someone’s reelection, that IS a problem.  

 

7. Puppeteers.  Puppeteers control the money that Members need for their increasingly expensive 

reelection campaigns. Many of the puppeteers, otherwise known as lobbyists, work on K Street 

in central Washington, DC. They earn fabulous sums influencing, controlling, and even writing, 

legislation favoring their clients. One of the most famous puppeteers was Jack Abramoff. He 

details the manipulative process in his fascinating memoir.  

 

America's electric utilities are among the largest puppeteers of K Street. Their resources are large 

and they are present in every Congressional district. What’s more, in the case of regulated 

utilities, the money spent on advocacy (lobbying) usually has little effect on the companies’ 

bottom lines. If it is accounted for as informational and educational for the benefit of ratepayers, 

the costs are picked up by ratepayers. (For example, ISO New England Inc. 117 FERC 61,070 

[2006], October 19, Order.) 
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8. Hyper-partisanship. It is common knowledge that all of these problems are made infinitely 

worse by today's hyper-partisanship. If you hate a person whom you disagree with so much that 

you refuse even to speak to that person, or you speak only in insults, how can anything get 

done?  

 

9. Failure to codify Federal law. Only about half of our Federal laws becoming codified into the 

U.S. Code as positive law by an Act of Congress. Title 18, for example, is positive law, meaning 

that the title itself and all amendments have been passed by Congress and signed by the 

President. To amend title 18 therefore, you would state, for example, the following: "Section 234 

of Title 18 of the United States Code is amended by... [doing something.]".  

 

All States laws are codified as are the laws of European countries and other civilized nations. 

Not so with about half of Federal law, including the Clean Air Act. Amendments to the Clean 

Air Act, therefore, are written as follows: "Section 111(d) of the Clean Air Act is amended by ... 

[doing something.]" The Law Revision Counsel of the House eventually prepares a text of the 

U.S. Code containing the codified and uncodified titles. The Clean Air Act is in Title 42. But that 

version is not positive law, only evidence of the law. 

 

It comes as a surprise to many that for these uncodified laws, there is no official paper copy 

anywhere of the amended versions. There is only the original Public Law and a stack of later 

Public Laws containing amendments to that law. No official compendium of the final result 

exists. (Anyone can prepare an unofficial version, and many lawyers do.) In the case of 

uncodified laws, therefore, it is easy to see how two amendments can mistakenly be made to a 

single provision, leaving the Law Revision Counsel in quite a pickle. 

 

At the committee level, to avoid having multiple amendments to a single provision, both the 

House and Senate have rules for bills reported out of committee that require changes made in 

existing law to be depicted in different typeface. (This faux codification is known as the 

Ramseyer requirement in the House, named after Congressman Ramseyer, who was irritated by 

this problem many years ago.) 

 

Unfortunately, no Ramseyer requirement exists at the final stage of passing a House/Senate 

agreement, when it is most needed. The House and Senate Legislative Counsels typically create 

for themselves a faux codification in preparing the final document in order to catch errors such as 

the duplicate amendments in 111(d). But doing this requires several hours, or even days in the 

case of a bill with many amendments. It was not done for the 1990 Clean Air Act amendments. 

No time. 

 

The process of codifying Federal law has ground to a complete stop because of partisan gridlock. 

 

10. Congress is AWOL. Most of the time now Members of Congress rarely show up for work, 

instead staying home on so-called “district work periods” (i.e., getting reelected). Maybe they 

recognize the futility of their legislative mission. In any case, the typical House schedule calls for 

sessions only Tuesday afternoon to Thursday noon. That is, when it is not in recess. The 2016 

schedule calls for sessions on only 95 days, a reduction from 125 days in 2015. 
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Speech by Congressman John Dingell  

 

For readers who may question whether I am exaggerating how broken the system of creating 

Federal legislation is, I recommend reading the disturbing talk given on June 27, 2014, to the 

National Press Club by former Congressman John Dingell of Michigan. He lays out the details. 

Mr. Dingell was the longest serving Member of Congress in history and the author of more 

Federal legislation than any other man alive.  

 

Catching Mistakes in Drafting 
 

One way to catch glitches such as those in 111(d) is for Congressional staff to comb through a 

bill looking for errors and inconsistencies, such as amendments that may amend the same 

underlying provision. This is called "scrubbing the text." In the House and Senate Legislative 

Counsel offices, some of that can now be done by computer. In earlier times, all bills were 

scrubbed. 

 

Scrubbing a bill can take from a few hours to several days, with or without computers. It also 

takes the ability of someone to decide what to do when a glitch is found. On that fateful morning 

in 1990, at 7 am, with the wife of the Speaker of the House (Mrs. Heather Foley) on the phone in 

a bad mood warning that Congress will adjourn in an hour if you don't bring the text of the bill 

over NOW, scrubbing is not an option. 

 

In less combative times, even after a bill was passed, there were mops available to clean up a 

mess: Resolutions to Instruct the Clerk of the House or Senate to Make Technical and 

Conforming Changes in the Text of the House or Senate Passed Bill, or in the case of 

House/Senate conferences, Joint Resolutions to Correct the Engrossment. In the past, new 

legislation containing technical corrections could be enacted to fix mistakes. By 1990 these 

methods were extinct, or at least an endangered species, because in the hyper-partisan world, 

nothing is considered technical, even misspelled words or misnumbered provisions. 

 

In the current legislative paralysis, if a statute is discovered to have a glitch, Congress cannot fix 

it. With the inability of Congress to clean up its own mess, that job is passed on to the other two 

branches of government. 

 

Context for Interpreting Environmental Legislation 

 

This messy situation provides some context for understanding and interpreting Federal 

environmental legislation. For example, it explains in part why we have the Chevron doctrine. 

Chevron is the most cited Supreme Court administrative law decision of all time. The Chevron 

doctrine is one answer to the dysfunction of Congress: when a piece of legislation is confusing, 

incoherent, or not workable, kick it over to the Executive Branch and let the agencies try to make 

sense of it. 

 

Even Tony Scalia sometimes goes along with this, since he does not labor under the illusion that 

Congress is functional. In a 2013 EPA case he wrote: "the [Clean Air] Act is far from a chef 

d'oeuvre of legislative draftsmanship." (I would, by the way, like to know what legislation he 
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considers to be the "chef d'oeuvre" of legislative writing: I cannot think of anything particularly 

appetizing.)  

 

Chevron has been in place for 30 years, but has always been vulnerable. Chevron recognized that 

Federal statutes were lengthy, complex, and confusing, requiring technical expertise that courts 

do not have. It represented a power shift from the Judicial Branch to the Executive Branch.  

 

In hyper-partisan times with a right-leaning court and a left-leaning Executive Branch, Chevron 

doesn’t work. Hence, we have King v. Burwell, in which the Supreme Court bypassed the 

bureaucratic attempt to make sense of a badly damaged provision in the Affordable Care Act, 

another law assembled in total partisan chaos. King v. Burwell marks a shift of power from the 

Executive Branch to the Judicial Branch.  

 

In both cases, because of the dysfunctionality of Congress, the responsibility for dealing with 

environmental problems has shifted away from the Legislative Branch.  

 

Options Regarding the Problematic 111(d) 

 

The President's program to rein in global warming gases from coal-fired power plants now rests 

on a single tiny provision, born out of chaos and confusion: 111(d), which is now before the 

courts. 

 

According to the House Legislative Counsel attorney who wrote the original language of 111(d) 

in 1970, the provision was originally intended as a gap filler. It was designed to cover air 

pollution from existing stationary sources not covered by section 110 (ubiquitous criteria 

pollutants), other parts of 111 (new sources), and 112 (hazards air pollutants). It was never 

thought to be a major provision and has rarely been used. A noted environmental lawyer, David 

Doniger, referred to the provision as a "40-year old virgin." With the conflicting 1990 

amendments, it became a problematic virgin. 

 

Given the ambiguities and conflicts built into 111(d), the courts have various options. The "plain 

language rule" is obviously useless. Legislative history and other extrinsic materials are not 

helpful. 

 

Chevron may not yet be totally dead and gone. It could be revived. Justice Kagan has said (in 

Scialabba v. Cuellar de Osorio) that resolving conflicting provisions is precisely the kind of 

situation Chevron was designed for. Chief Justice Roberts, however, said in the same case that 

Chevron is "not a license for an agency to repair a statute that does not make sense." 

 

Of course, there are always other presumptions and canons--at least two dozen--which judges 

can choose from to back up their predilections. (For a review of those, see Abbe Gluck's articles 

listed in the Appendix.)  

 

I particularly like this presumption used in the Barnhart case: Courts “must presume that a 

legislature says in a statute what it means and means in a statute what it says.” Very helpful. 
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Another fun one is the "unintelligibility canon." This canon says that if a law is garbled beyond 

comprehension, there is no law. 

 

I would suggest, however, that for 111(d), a King v. Burwell solution may be a more likely 

outcome. This would involve an effort by the courts to understand the "gap-filling" plan that 

explains why 111(d) was there in the first place, and then come up with a reading that effectuates 

that plan. 

 

Reading the language of 111(d) as an expression of this plan or another statutory plan won't be 

easy. There are at least six plausible readings of that language, each of which provides a different 

outcome. In addition to the four X and Y options I mentioned at the beginning of this talk, X and 

Y themselves can each be interpreted in more than one way. The options have been explored in 

detail in the article written in December 2014 by Robert Nordhaus in the Environmental Law 

Journal cited in the Appendix. 
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