
1 
 

CLIENT AND WITNESS CANDOR IN TRIAL PRACTICE 
 

William Ross and Lynn Luker 
Stanley, Reuter, Ross, Thornton & Alford 

New Orleans, LA 
www.stanleyreuter.com 

 
 
I.   The Rules 
 

A.   Rule 3.3 of the Louisiana Rules of Professional Conduct 
 

(a)   A lawyer shall not knowingly: 
 
(1)   make a false statement of fact or law to a tribunal or 

fail to correct a false statement of material fact or 
law previously made to the tribunal by the lawyer; 

 
(2)   fail to disclose to the tribunal legal authority in the 

controlling jurisdiction known to the lawyer to be 
directly adverse to the position of the client and not 
disclosed by opposing counsel; or 

 
(3)   offer evidence that the lawyer knows to be false.  If 

a lawyer, the lawyer’s client, or a witness called by 
the lawyer, has offered material evidence and the 
lawyer comes to know of its falsity, the lawyer shall 
take reasonable remedial measures including, if 
necessary, disclosure to the tribunal.  A lawyer may 
refuse to offer evidence, other than the testimony of 
a defendant in a criminal matter, that the lawyer 
reasonably believes is false. 

 
(b)   A lawyer who represents a client in an adjudicative 

proceeding and who knows that a person intends to engage, 
is engaging or has engaged in criminal or fraudulent 
conduct related to the proceeding shall take reasonable 
remedial measures, including, if necessary, disclosure to 
the tribunal. 

 
(c)   The duties stated in paragraphs (a) and (b) continue to the 

conclusion of the proceeding, and apply even if compliance 
requires disclosure of information otherwise protected by 
Rule 1.6. 
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(d)   In an ex parte proceeding, a lawyer shall inform the 
tribunal of all material facts known to the lawyer that will 
enable the tribunal to make an informed decision, whether 
or not the facts are adverse. 

 
B.   Under Rule 1.0, the “knowing” standard requires actual knowledge, but it may be 

inferred from the circumstances. 
 
C.   The ABA Model Rule 3.3 is the same as Louisiana’s version of the Rule. 
 

II.   When is the Duty Triggered? 
 

A.   As stated in the Rule, the lawyer must know that the evidence in false.   
 
B.   A mere reasonable belief in falsity is not enough to trigger the non-discretionary 

duty under Rule 3.3, although a lawyer may not turn a blind eye and a deaf ear to 
an obvious falsity. 

 
C.   In striking this balance, the lawyer is entitled to attribute good faith to the client’s 

veracity and to resolve doubt in the client’s favor. 
 
D.   But the difference between what a lawyer shall not do under Rule 3.3(a) and what 

a lawyer may decline to do should be noted. 
 

1.   A lawyer must not offer evidence or testimony known to be false. 
 
2.   A lawyer may refuse to offer evidence or testimony that he or she 

“reasonably believes” to be false. 
 

E.   There is another important distinction under the Rule that bears upon when the 
duty is triggered.  While a lawyer can never offer evidence known to be false, the 
remedial duties imposed by Rule 3.3(a)(3) for correcting evidence later 
discovered to be false only concerns “material” evidence. 

 
 

III.   Preventive and Remedial Action 
 

A.   If the lawyer knows in advance that the client intends to testify falsely or expects 
the lawyer to offer false evidence, the first response is always to counsel and 
dissuade. 

 
1.   If the counseling works, the problem of course is solved. 
 
2.   If the client continues to insist on the course of action, it is the lawyer’s 

choice, subject to Rule 1.16 and the rules of the tribunal governing 
withdrawal, whether to continue representing the client.  If the 
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representation continues, the lawyer in a civil matter must refuse to offer 
the false evidence or testimony. 

 
B.   If the lawyer is caught off-guard by the presentation of false evidence or 

testimony or only comes to know of the falsity later, the first line of response is to 
follow the “R.A.W.” principle: 

 
1.   Remonstrate confidentially with the client. 
 
2.   Advise the client of your duty of candor to the tribunal. 
 
3.   Withdraw or correct the falsity with the consent of the client. 
 

C.   When R.A.W. fails, more-drastic remedial measures must be taken. 
 

1.   Several different and competing interests are served by the Rules of 
Professional Conduct, including the interests of clients, the legal system, 
and the legal profession. 

 
2.   Customarily, where there is tension in those interests, the interests of the 

clients prevail. 
 
3.   This is one of those rare instances, however, when the interests of the legal 

system are given priority. 
 

a.   A lawyer may simply withdraw from the representation, but only if 
it is permitted by the tribunal and the withdrawal nullify the effect 
of the false evidence (which is rare). 

 
b.   Otherwise, the lawyer must make a reasonable disclosure to the 

tribunal even if doing so requires the lawyer to reveal information 
confidential pursuant to Rule 1.6.   

 
IV.   Scope of Application 
 

A.   Rule 3.3 applies not only to proceedings directly before the tribunal, such as trials 
and hearings, but to the representation of clients in “ancillary” proceedings 
conducted pursuant to the tribunal’s adjudicative authority as well, such as 
depositions. 

 
B.   The duties imposed by Rule 3.3 remain intact until the proceeding has fully 

concluded, which in this context means the entry of a final judgment for which all 
appellate delays have expired. 

 
C.   Accordingly, a lawyer cannot avoid confronting the Rule on the basis that a trial 

has concluded or that the evidentiary record has been closed. 
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D.   Rule 3.3 applies any time that a lawyer represents a client before a “tribunal.”  

That terms is defined as a “court an arbitrator in a binding arbitration proceeding 
or a legislative body, administrative agency, or other body acting in an 
administrative capacity.” 

 
 


