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Presentation Outline 

 
In a time of rapidly improving … 

• Technology 
• Markets 
• Consumer Demand 

It’s only natural to ask 
• How might law get in the way of …. 
• Or, for the less cynical among us: How might law facilitate …. 

 
To understand law as an obstacle or opportunity, it’s important to 
understand a few basics about Solar Power 
 

• Solar is either going … 
• BIG 

o Solar fields 
o Transmission Lines 

Or 
• SMALL 

o Rooftop systems 
o Distributed Generation 

 
Practical Barriers 
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• Periodicity is uncertain and can be ill timed 
o Storage is needed (implications for battery technology) unless 

the power produced is fed immediately into the grid 
• Supply is often distant from demand 

o Siting & Transmission concerns (cost, efficiency, takings 
considerations) [e.g. wind] 

 
• Large capital is already invested in other technologies [esp. coal, gas] 

o Creates investment bias as well as political pressure 
• Overcoming Distance -Transmission 
• FPA amendments in 2005 extended FERC’s “backstop” authority in 

a way that could, in theory, promote the siting of interstate 
transmission facilities through “national interest corridors” 

• But that authority hasn’t been fully realized see, e.g. Piedmont Env 
Council v FERC (4th Cir 2009) 

 
Transmission 
• Cost of transmission must be recaptured 
• In order to add costs to retail utility rates, regulators must make a 

determination that new transmission “benefits” in-state or local 
consumers 

• Overcoming investment bias 
Distributed Generation 

• Small-scale, widely distributed power generated on a “customer’s” 
premises 

 
DG requires Feed-In Tariffs [FITs] 

• Framework under which small generators sell power to large utilities 
under predefined terms & conditions without iterative contract 
negotiations 

• Federal & State REsponse 
• In this landscape 

 
Federal Energy Basics 

• Federal Water Power Act 1920 
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• Amendments 
o 1935 - renamed Federal Power Act & jurisdiction expanded to 

interstate electricity transmission 
o 1978 Public Utility Regulatory Policies Act (PURPA)  
o 1980 Energy Security Act  
o 1986 Electric Consumers Protection Act 
o 1992 Energy Policy Act 
o 2005 Energy Policy Act 

 
Federal Renewable Programs 

• Public Utility Regulatory Policies Act [PURPA] 1978 
o §210 requires purchase from small producers Qualifying 

Facilities (QF) at “avoided cost” 
• Energy Policy Act 1992 [EPAct] 

o Required states to consider mandating integrated resource 
planning (IRP) 

o Comprehensive demand & supply evaluation rather than simply 
build new plants 

o §1252 of EPAct added PURPA 210(m) 
 Eliminates mandatory purchase option where QFs have 

nondiscriminatory access to wholesale markets 
 
Federal Renewable Programs 
Solar Energy Tax Credit 

• [Energy Policy Act 2005] 
• Credit of 30% of qualified expenditures for system that serves 

dwelling (in the US) owned & used as a residence by taxpayer 
• The credit was set to expire in 2016 … but it was saved by the bill 

 
FY 2016 Budget Deal 

• Solar-electric property 
o 30% for systems placed in service by 12/31/2019 
o 26% after 12/31/2019 and before 01/01/2021 
o 22% after 12/31/2020 and before 01/01/2022 
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o No maximum credit for systems placed in service after 2008 - 
must be placed in service on/after January 1, 2006 

o The home served by the system does not have to be the 
taxpayer’s principal residence 

• Solar water-heating property 
o Same dates/percentages 
o Must be certified (Solar Rating Cert Corp or comparable) & at 

least ½ dwelling’s water must come from solar 
o Swimming pools & hot tubs excluded 

 
Other Federal Opportunities – 
A Swing and a Miss 

• American Clean Energy and Security Act of 2009 (ACES) 
o [a.k.a. Waxman-Markey, HR 2454] 
o Mostly a climate bill (that would have established a GHG 

emissions trading plan 
o Included renewable electricity standard [essentially a renewable 

portfolio standard tailored to electrical energy] requiring 
providers of over 4 million MWh to produce 20% percent from 
renewable sources (wind, solar, and geothermal) by 2020 
 RPS has tended to be a state tool 

o Included provisions to modernize electrical grid 
 
State Energy Basics 

• States have traditionally regulated energy production and distribution 
by granting monopoly power to public or private utilities 

o Then they regulate the heck out of those utilities 
 
State/Local Political Barriers 

• Siting (“regulatory commons”) 
o NIMBY 
o Nuisance & Zoning Restrictions 

• Transmission 
o Line Siting 
o Cost Allocation 
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State Renewable Portfolio Standards 

• RPS require / encourage that utilities provide a minimum percentage 
of electricity sold in the state from renewable sources (principally 
wind/ solar/ geothermal) 

 
RPS Shifts in 2015 

• RPS legislation introduced in 32 states 
o Of 87 bills, only 2 enacted 

 West Virginia repealed state’s standard; New Mexico 
enacted a modification 

o 7 bills have passed one chamber [most sessions have not yet 
closed] 

• Supporting legislation now more common 
o RPS increase legislation more common in 2015, as percent of 

introduced legislation, than 2013 or 2014 
 
Expanding the DG Market 

• NM, Sep 2015: [AP] “Big utilities enter market for small rooftop solar” 
o “Traditional power companies are getting into small-scale solar 

energy and competing for space on your rooftop.” 
• A way for utilities to “serve the customer” or an unfair means of 

competing? 
 
The DG Surcharge 

• April 2014: Oklahoma Gov. Mary Fallin signed the “solar surcharge” 
bill into law, permitting utilities to charge an extra fee to any customer 
using distributed power generation, such as rooftop solar or a small 
wind turbine. 

• Penalty for “self reliance” or eliminating a “subsidy” for those who 
use wind/solar? 

 


